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Comment 44. Part 9553.0075, subpart 1. Ms. Sajevic offered an amendment to
permit interim rates for facilities which voluntarily decertified a
substantial nuaber ‘of beds. The Department recognizes that it is necessary to
address the bed reduction issue and to encourage providers operating large
facilities to voluntarily decertify all or some of their beds. The Department
is in the process of developing an allocation of the 1000 waivered services
slots approved by the legisiature. Many of these service slots must be
alloted to meet the Welsch vs. Levine Consent Decree which requires a large
reduction in the population of persons with mental retardation residing in
state hospitals. The Department plans to use some of those waiver service
siots for bed reduction projects in community ICF/MR facilities. Bed
reduction projects will generally include a conversion froa Class A to ClaslvB
beds. Bed reduction projects also will require a special allocation of
waivered service siots. Since bed reduction projects are tied to allocation
of waivered service slots 1t would be unreasonable for this rule to create
another process for bed reduction involving the interim/settle-up payment rate
provisions of the proposed ru.e which is independent of the waiver service
allocat:on system. The Department believes that any bed reduction project
approvec by the commissioner can receive & rate adjustment through this
proposed rule under Part 9553.0075 because of the Class A to Tlass B8

conversion. Therefore, the Department wishes to retain the proposed rule as

nubl:ahed,
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Comment 45. Part 9553.0080, {generall. MNs. Martin expresses a number of
concerns about appeal procedures established in the proposed rule. First, she

wants a requirement that an appeal should be referred to the Office of

Adlini;traﬁf;; hcafings within 30 or 90 days of receipt if it is not resolved
informally. The Department believes that such a requirement is impractical
and unreasonable because it does not take into account that most negotiated
settlements require more time to resolve or that some issues have a higher
priority than others in terms of allocating available resources. MNs. Martin
has overlooked the point that neither the Minnesota Legislature nor federal

reguiations have imposed mandatory deadlines for resolving rate appeals. A

issue with respect to disability claiams:

The Secretary correctly points ocut that Congress repeatedly
has been made aware of the long delays associated with
resolution of disputed disability claima and repeatedly has
considered and expresaly rejected suggestiorn: that mandatory
deadlines be imposed to cure that problea. She argues that
Congress expressaly nas balanced the need for -imely disability
determinations against the need to ensure qua.ity decisions in
the face of escaiating workloads and limited agency resources.
In strixing tnat balance, the Secretary argues, the relevant
.egislative nistory also shows that Congress, to date, has
determ:ned that mandatory deadlines for agency adjudication of
disputed disability claims are primary objectives, and that
the cdistrict court’s statewide injunction flatly contradic:s
tha: legias.ative determination. We find this argument
persuas:ve.

The same reasoning applies equally to the question of whether the proposed
rule can reascnably omit such deadlines. The Depar:iment desires to reta.n the

propoaed language, as publ:shed.
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Comment 46. Part 9553.0080, subpart 1, item A. MNs. Martin believes the
proposed rule inappropriately limits eppeals to those that would change the

provider’s rates. The Department does not believe it ought to waste valuable
reao;rce;_iitig;ﬁing hypothetica. issues. If an unappealable disallowance in
@ particular rate yesr affects the rate in a later year, it would seem obvious
that the decision to carry forward the earlier treatment on a specific cost
would fit the requirement that an appeal must relate to an application of the
rule resulting in a change to a payment rate. The rule adequately protects
the right of a provider to appeal decisions of the commissioner that may
congtitute an actual detriment to the provider, at the same time as it

reasonably protects state resources. The Department desires to retain the

proposed language, as published.

Comment 47, Part 9553.0080, subpar:z 2, item B, subitem (4). MNs. Martin
disagreed with the appropriateness of a requiremen: that a provider state the
authority upon which it relies in its challenge %2 rate setting. The
Jepartment has proposed this regquirement as one of several requirements that
result :n ciear and specific statements of appeal issues as a means to

instituting precedures to expecdite the appeal process.

These requirements will enable the Cepartment to identify issues and, in many
instances, offer immediate re.,ief to providers. It would be impossible to
ceal with providers in such an expeditious manner :f it was necessary to
initiate :individual contacts ;ust to find out what the problem is. In light
cf the backlog of appeals tha*t presentiy exists and Ms. Martin’s concerns that

appeals be resoived in a timely fashion, the Department is surprised that she

finds tiis provision ob;ectionable. _ g 3- 5%5:752
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Ms. Martin went on to say that she believed this requirement violates the
attorney-client privilege, but she does not explain how it would do so. The
suthority upon which an appeasl relies is not a confidential communication nor
work'proédét.; The rules of civil procedure require a statement showing that
the pleader is entitled to relief, and it is reasonable to require a provider
to expiain the basis of its claim before triggering administrative and/or
contested case procedures. MNoreover, the rules of discovery would permit the

Department to discover this information. The Department desires to retain the

proposed language, as published.

Comment 48. Part 9553.0080, subpart S. Ms. Martin objected to the provision
in the proposed ruie that allows the state 120 days in which to pay
underpaynments upon the resolution of an appeal. She stated that the
Department is subject to M.S. 16A.124e in its payments to Medical Assistance
vendors. The Department would point out that the cited statute applies to
“state contracis”; the relationship between the lepartment and a vendor is not
a matiter of contract, but is a complex matrix of federal and state statutes

and regulations.

In adcéition, if the Department were to acknowiedge that Medical Assistance
reimbursement is governed by 16A.124, this would contravene the federal
requirement that a single state agency adaminister the MA program. 42 U.S5.C.
1396ac(a) (5); 42 CFR 431.10: The provision cited by Martin requires the
Coarissioner of Finance to oversee the prompt payment. The Department has
sole authority to administer the MA program and to make payments pursuant to
that program. State .aw mandates the centralized disbursement of Medical

Assistance payments Dy JHS under M.S. 256B.041., All these reasons support the
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Department’s incorporation into Rule 53 of its own provision which governs the
payment of overpayments and underpayments under the Medical Assistance

program. The Departaent desires to retain the proposed language, as

published.- . = .

Comment 49, Part 9553.0080, subpart 6. MNs. Martin expressed concern with the
possibility that a provider wh;ch is subject to the administrative limit will
not be able to recover the cost of successful litigation. The Departaent
believes that such costs are properly classified as administrative costs and
are subject to the same limitations as any other administrative cost pursuant
to the statutory requirement that administrative costs be limited. The
decision to pursue an appeal is subject to the same cost/benefit analysis that
woulid apply to any other businese decision. A provider would also have the
ability to reduce variable administrative costs in order to ensure that

iitigation costs were reimbursed. Therefore, the Jepartment desires to retain

the proposed .anguage, as published.
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Comment 50. Barbara Kaufman, Executive Director of the Minnesota Association
of Voluntary Social Service Agencies, in her letter of August 28, 1985
commented on 'many rule parts. In the cover letter she indicated tﬁe need for
the proposed rule to be responsive toward persons with increased levels of
disability moving into community ICF/MR’s and the need for the proposed rule
to make it possible to create more Class B beds. The Department believes it
has responded appropriately to these needs. (See Part 9553.0050, Subpart 3

and Part 9553.0075 and alsoc Comments 34 and 37.)

Ms. Kaufman asserts that a facility which arranges for weekend visits home as
a part of an individual'’s program plan will not be reimbursed for care during
that period if its occupancy is under 96%. This statement is incorrect. The
occupancy percentage remains at 93% for purposes of reimbursing leave days.
Also, all facilities of 24 or fewer certified beds are not required to meet
the 93} test. Further, the number of therapeutic leave days for ICF/MR
facilities is unlinited provided there are no vacant certified beds for the
entire month. Reserved beds count as occupied beds. This information can be

obtained from a Departmental Bulletin (Exhibit E}E).

lists several additional comments by proposed rule part. The Department’s
response to these comments wiili be listed in the same order as in the
attachment. Where no comment is made the Department relies on its statement
of need and reascnableness ana its affirmative presentation made st the August

2. - 23, 1985 Pubi:c Hearing.
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Part 9553.0030, Subpart i, item C (See Comment 18).

Part.9555:553;.|5ubpcrt 4, items A - E (See SNR and Comments 7,8,9, and 10)

Part 9553.0030, Subpart 6 (See Comament 11)

Part 9553.0035, Subpart S5, item A. subitem (4), The Department does not agree
that the phrase "all other documents necessary"” is unreascnable. The
phrase is a general statement and is necessary to cover documents other
than those listed which can expiain the facility’s financial and
statistical records. The Department desires to retain the language as
publiahed.

Part 9553,0035, Subpart S5, i1tems 3 and C (See Comment 12)

Part 9553.0035, Subpart 6, item B, subitem (2) and item D (See Comment 13)

Part 9553.0035, Subpart 14 (See Comment 18)

Part 9553.0035, Subpart 15, item E (See Comment 1%

Part 9553.0035, i1teas G and R (See Comment 20)

Part 9553.0036, item EE (See Comment 18)

Part 9553.0040, Subpart 3 (See Commen:t 22 and 34)

rarc 9552.0041, Subpart ! (See Commen:t 23)

Part 9553.004:, Subpart 3, item E (See Comment 26)

Part 9553.0050, Subpart 1, item A, subitem (1) (See Comment 34)

Part 9553.0050, Subpart 1, item A, subitem (3) (See Comments 34 and 3%)

Part 9553.0050, Subpart 3, item A (See Comment 37)
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9553.0060, Subpart 1. Ms. Kaufman raises the concern that the proposed
rule changes the depreciation for physical plants from 35 years to 20

years. The proposed rule has the same useful lives for facility assets

;5 tﬁigﬁrio}.reinburaolcnt rules. If the useful life is changed from 35
years to 20 years, it would be done based on an audit adjustment in which
the facility’s records or facts do not correspond to the usofﬁl life
assigned by the provider. The Departament desires to retain the proposed
provision as published.

9553.0060, Subpart 1, itea C (See comaent 38)

9553.0060, Subpart S5, item C. Ms. Kaufman raised the concern that
because some portion of capital debt reduction allowance is used to
reduce outstanding debt and thereby interest expense, providers will be
encouraged to borrow even more money. The Department disagrees with
that contention because as the amount of debt increases, even though the
payment rate increases due to increased interest expense, the increased
amount is paid, indirectly, to a bank. Alsc, as the debt is increased,
the provider has less "unfunded” depreciation at his/her disposal and
hence less flexibility. Conversely, when cash is used to purchase
capital assets, equity is increased, increasing the "unfunded™
deprec:ation and thereby the provider’s flexibility. Since the proposed
rule is a prospective reimbursement system, the capital debt reduction
allowance applied to reduce debt will not result in reductions in
reimbursement until the following reporting year. The result is that
since the payment rate is ?csed on historical cost, the reduction in
interest expense wil. increase the cash flow for the facility. Again,

thia 18 ye% another incentive to reduce debt.
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As debt is reduced and equity increased, a greater amount of the capital
debt reduction allowance is made available to providers and is not
required to be used for debt reduction. Therefore, the Department
belisves that the proposed rules have proper incentives for debt

reduction and desires to retain the proposed provision as published.

Comment S51. Patricia Cullen, Public Affairs Director, Greenbrier Home, Inc.,
in her September Sth letter, expressed doubt that the Department will be able

to administer the proposed rule in a timely manner. (See Comaent 28).

In her second comment, Ms. Cullen suggests that the proposed rule "discourages
providers from serving more difficult, high-needs individuals”. The

Department addressed this concern in Comment 37.

Comment 52, Mr. W, Scott Wallace, Certified Public Accountant, raised several

concerns in his letter dated August 27, 1985. The Department’s responses are

as folilowa:

Part 9553.0041, Subpart 1 (See Comments 23,28, and 34)

Part 9553.Q04., Subpart 3, item A. Mr. Wallace suggested that the requirement
on sma.l providers who must file "unaudited” financial statements be

reduced because the results are "additional unnecessary and unreascnable

costs.” The Department believes that this provision applies to a relsted
organization which includes costs in the facility’s cost report in excess
of $1000 annua.ly. The Department does feel that the provision is

urclear in that the terms "related organization™ and “provider group” are

in conflict and “herefore proposes the following amendament:
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Page 33, line 3, strike "in the provider group™ , line 6 strike “for an entity

in the pro&ldor group”.
The provision of the proposed rule which addresses Nr. Uellcco;s concern
-is é;gba;t'é. item C of this Part. Subpart 2, itea C requires s “balance
sheet and income statement for each facility prepared in accordance with
generally accepted accounting principles unless sudited financial
statements are required to be submitted according to Subpart 1. “. That
item goes on to describe what "audited” financial statements include.
Therefore, the Department believes that Mr. Wallace’s concern is
addressed by the rule as proposed. Since providers who are not required
to have certified audited financial statements must file a balance sheet
anc income statements in accordance with GAAP.

Part 9553.0041, Subpart 3, item E (See Comment 26)

Part 9553.0041, Subpart 8, item A (See Comament 28 and 29)

Part 9553,0041, Subpart 11, 1tem B (See Comment :2)

Part 9553.004., Subpart 11, i{team C (See Comment 30)

Comment 53. Mr. Roger Moore, Executive Director, Forestview Community Homes,

Inc. raised several concerns in his letter of August 30, 1985. Many of those

concerns have been addressed by the Department in other comments. When

appropriate those other commenta are referenced.

Mr. Moore claims that limiting the one-time adjustment to deficiencies is
inappropriate. The Department, in Comment 37, has proposed an amendment which
will allow the one-time ad;ust;ent in cases where there are deficiencies
identified by the Zepariment, the Depariment of Health, or the federal
government (look behind audits) and aiso when a need is established through

the Diennial need redetermination process. We be_ieve that the proposed rule
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